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CONSIDERATION OF LEGAL PRQBLEMS ARISING FROM THE EXPLORATION AND USE OF OUTER SPACE
(item 3 of the agenda) {continued)

Draft proposals by the USSR and the United States of America (4/4C.105/C.2/L.1, L.2,
L.3 and L.4) (continued)

Mr, PATEY (France) seid that he would define his delegation's attitude to
the four dreft proposals before the Sub-Committee. The question of the rescue of
astronauts was treated both by the USSR proposal (4/AC.105/C.2/1,2) and by that of
the United States (4/4C.105/C.2/L.3). The two proposals differed in content, but
more particularly in procedure, the USSR proposing the preparation of a treaty and
the United States a General Assembly resolution. The United States proposal
doubtless held out the promise of more rapid results, while the method advocated by
the USSR would have the advantage of conferring incontestably binding force on any
regulation adonted, It was quite possible that with time the current enthusiasm
about the achievements of astronauts might wane, Yhen damage was caused by a space
vehicle which mnde an amergency landing, the State in whose territory he landed
might be tempted to treat the astronaut involved as a criminal, to arrest him and
to impound the speace wvehicle. A General ASsembly resolution mipght in such
circumstences not be a legally operative instrument for ensuring different treatment.

The Italian representative had proposed a compromise: thet a resolution should
be edopted first and a treaty drafted afterwards. The French delegation would
suggest thet the preparation of a General Assembly resolution should be undertalien
immediately, and at the same time work should be started on a draft treaty. It that(
procedure were adopted, the Sub-Committee would of course first have to discuss the
two drafts in general, and his delegation would comment on both propusals. More
particularly, article 7 of the USSR proposal would be very difficult for his delegation
to accept. It was doubtful whether as large a group as the Sub-Committee could
draft either a resolution or a treaty, or oven a list of subjects which should Dbe
covered by a treaty. The task should be entrusted to a smeller working group, If
such a group could be constituted at once; it might be able to report to the Sub-
Committee during the current session; otherwise a new session might be arranged
before the Committee on the Peaceful Uses of Outer Space met in Lugust or September.

On the question of liasbility for damage caused by space vehieles, only the

United States had submitted a concrete proposal (4/4C.105/C.2/L.4). The PFrench

delegation supported the procedure and the guiding principles proposed by the
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United States, but thought that the matter should not be referred to experts without
prior discussion. As in the case of the previous item, & asmall working group should
be set up to study the maiter. If that pxoceduri wore not adopted and if the draft
proposals were to be discusaed im detail in the Sub-Committee, his delegation would
have more specific comments to make.

A declaration of principles such as that proposed by the USSR (A/aC.105/C.2/L.1)
did not commend itself to his delegation, because 1t seemed to be unnecessary. He
had previousl referred $o his country's reservations with regard to General Assembly
resolution 1721 (XVI). He therefore had no fundamental objeciion to considering a

- document in which the basic prineiples of that resolution were reiterated in differemt

form. VWithout endorsing the text proposed‘by.tha Soviet delepgation, he would readily
admit that princirle 4 of the dreft declaration was much closer to French thinking
and more satisfactory than paragraph 1 (a) of resolutfon 17214 (XVI). The other
principles of the Soviet draft, however, caslled for serious objections. There
appeared to be no point in including principle 9, if aegreement should be reached
on the manner in which the problem of assistance to astronauts and spece vehicles
was to be dealt with, Principle 7 might be considered, if it implied no more than
the idea thot States should regulate the lsuneching of space vehicles from their
territory, perhaps by thoe issue of licences, in order te prevent ill-planned ventures.
If, on the other hand, it was intended to prohibit all non-govermmental activity,
tho idea would be quite inadmissible, for it would mean imposing attitudes held by
" some States on all and would interfere in the general policies of other countries.
Similarly, principle 6 raised sorious difficulties. Conceivably, the desire
not to obstruct the activities of another State might lead to consultations bebween
two States engeged in the exploration of outer space, but the idea of requiring
the consent of anocther Stete for space activities was quite unccceptable, and he
was surprised at such a proposal coming from a State which was always greatly
concerned sbout respect for sovereignty,
The reference to war propagaende in principle 5 and the use of satellites
for the collection of intelligence in prineiple 8 was out of place in such a
declaration. Disarmement problems were outside the competence of the Sub-Committee,

whose task — laying the foundations of the law of outer space -~ was already vast
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enough and should not be ecompliceted by the introduction of extraneous motter.

The Prenzhk delegation had instructions not to teke part in such discussions and

to oppose consideration of those matters in the Sub-Committee.  Shouid any proposal
eontrexry to his Government!s views be pressed to a vote, he would have %o vote against
it. He hoped that the USSR delegation would not maintain its text as submitted,
because by doing so it would endanger the friendly co-operation by which the
Sub-Committee's debates had been marked., Moreover, & declaration of principles
depended not only on seientific propress but also on the problems “o vhich those
principles were to applys. He had already suggested the esteblishment of a list of
legal questions from the answers to which one might build up the law of space and

he hoped thot the Sub~Cormittee would place on its next session's agenda an item
goncerning the preparetion of such a list, In addition, an iten might then be
included concerning the principles which should govern the settlement of questions
affecting the law of outer space. For the woment, he urgently appealed to the
Soviet delegation to accept his suggestion that the Sub-Cormittee should concentrate
on the two specific problems on which unanimous agreement might reasonably Ge hoped
for: lisbility for damege caused by s»ace vehicles and the return of astronauts and
space vehicles.

Mr. CADIEUX (Conada), referring to the United States proposel on liability
®r space vehicle accidents, thought that a remarkable degree of unanimity had been
schieved in the Sub-Committee on the treatment of that subject. Clearly, a working
group would have to be set up to denl with so corplex e problem.  With regard to
the constitution of such o group, he soid his delegation would be glad to support
any proposal which reflected the Sub~Committce's wishes. It would be hel)ful if
the working group could be provided withspecific puidelines for its work. Peiling
agreement on guiding principles, the working group would have to rely on the views
stated in the Sub-Committee as reflected in the summory records. The Canadian
delegation considered that the basic principle governing liability for space vehicle
accidents was that the lounching State should be responsible for injury to any foreign

person, for loss of life and for dancze to any foreign property resulting from the

operetion of space vehicles lounched under its authority. The working group's task
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would largely consist of the elaboeation of thabjpriﬂﬁiplw, withh o view to its saxly
practicsl application. Urgent probiews soncerning the deve glopmen’ of ouber spase
might arise vory soon, ond it would therefors be dosizeble if tiye working group
could be set wp immediately by the Sub~Committee wnd start work without delay.

With zogard to the safe return of astronauts and gpoce vehicles, ‘theye appesyed
to be only one importent difference betweon bthe drafts subimitted by the United

States and the SOviet Union: article 7 of the Soviet dratt reguired the launching

e

State to pive advance notive of ecach launching and »laced in o miceial saberory

xni

space vehicles engaged in the collsebion of fotelligence, hose natters came

within the terns of reforence of the Bightoen-Nation Coumitteo on Disarmamors
rather than of the Legel St -Comaitbee. Y2 the relevant povtion of article 7 of
the Soviset propesal were veferred to Whe Disasmement Commitiee, the Soviet Union
and United States proposals would become i&mgely identical, nnd the suly remaining
question would be one of procedure:  whebher the suddect should le dealt with Ly a
General Assembly resolution or by an internationnl agreement. The adoption of a
General Assenbly resolubtion would have the great advartage of providing, with lesst
delay, dremetic nroof that useful progress was being wmade by the Sub-Cormitiee in
the development of outer space for the hHetterment of nankind,

Referring to the USSR draft declarstion of basic principles, he said his
delegation had reached the conclusion that there were many ressons why the
Sub~Committee should consider such principles at the prasent stage, Tochnological
advances were S0 rapid that the development of law might fall dangerously bebhind,
if such princinles were not carefully studied. One of the first questions to be
conaidered by the Sub-Committee, as a bady of legal experts, wes whether the law
should be formulated in a code or whether it should be gvolved from case-law,

Bach of the two methods had its advantage 38, and he sow no reason why they should
be mutually exclusive, |

With regard to procedure, he said the Sub-Committee should not attenpt to bake
up any subject which had Deen refurred tu another body. Thus, all militnay mabters
having a disarmament aspect should be p ploced before tihe Commitiee on Disormament.

1

In selectiny items for consideration, the Sub-Committee should also be sareful of

. s

the timing, Firgtly, in the abseace of sufficient scientific ceta, no abbeo

t‘:‘

I

should be wade to denl with a gubject, noxr should coy point be taeken up, if Stabos
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hed vot egreed on the policy decisions involved,  Secondly, with regard to liability
for domegs voused by space vehicles, both conditions - the existenc2 of scientific
data and agreemon’ on policy ~ were fulfilled, end the Sub~Cormittee could go ahead.
Thirdly, ths Sub-Committee should not engage in any legal study which would involve
inventing legal principles in a vecuum, without reference to all related scientifie,
social, economic and policy considerations. In sssossing the Soviet draft
declaration of basic primciples, the Sub-Committee would accordingly have to decide
4o what extent those princinles were based on policy decisions tziken iu response to
economic, sciontific wnd social needs erising from tochnologicel develupments in
outexr space. ¢

inother general consideration which the Sub-Cormittee should bear in mind wes
that of the cconom’c and social concepts underlying the Soviet draft declaration.
Principle 7 of the decleration; for example, provided that all spece activities
should be carried out exclusively by States. Such & concept of the role of the
State did not accord with the views of mony other countries, including Canada, and
while by their very nature activities in outer space would for some time have to be
#arried out by States or at least under the supervision of Stetes, exceptions to
thet rule were alreédy developing. Mueh help in the development of outer space had
been given by non-governmentol scientific unions and by private universities and
companieas. The satellite communications system, which would soon be put into
operation, would have considerable commercial uses, and it would conflict with the
principles accepted in many countries in which private enterprise flourished to
prohibit private companies from sharing in that development to the full. In many
countries governments had joined with private enterprise in promotion of outer space
projects, albeit in such a way as to ensure that privete enterprise was not fres vo
to operate on its cmwn.

The last general consideration which he would place before the Sub~Commitice
concerned tuctios and practicality. The States already engaged in the development
of outer space had certain conmon yvequirenents such as the preparetion of an
instrument for dealing with damage clains resulting from space wvehicle accidents and
the institution of arranpements acceptable to the world commmnity for the safe
return of space vehicles and their crews forced down in foreign territory. Other
common needs would certainly soon be developed, and it was one of the impoxrtant

functions of the Sub-Committee to keep itself ottuned to them end to find ways

0 mea™ing vhem-
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The Soviet draft declaration, in its first four principles, appeared to be merely
restating the contents of General Assembly resolution 1721A (XVI). A repetition of.
thet kind in slightly different language served to weaken rather than to enhance
the effectiveness of the principles concerned. The resolution was, of course, not
exhaustive and would et an appropriate time have to be amplified and extended.

The referenées to wor propaganda in principle 5 was elearly ineppropriate in a
declaration proposed for adeption by the Legel Sub-Cormittee. ¥rinciple 6 required
an agreement between the Staites concemned before the implementevion of any measures
thet might hinder the exploration and use of outer spaca for peaceful purposes. The
clause was ombiguous.,  that for example was meant by "the countries concerned"?

The clause nlso ascumed that o policy decision on measures of co-operation had elready
been accepted by Govermmonts, which, of course, was not the case. The subject was
therefore not yet ripe for formulation as a legal prineiple.

Prinéiple 7 was not acceptoble, becouse as had alreedy been pointed out, it
conflicted with the social and economic concepts of many States. The issue of
military intelligence, which was reised in principle 8, should be brought up in the
Disarmament Committee, nct in the Lepal Sub~Commitiee. Principle 9, concerned a
matter which was to be dealt with in & separate instrument and should not be included
in a declaration of general principles., The Soviet proposal as it stood, did not
lend itselfrocdily to the eporoach which he had suggested for the all-important
question of zeneral principles.

Without in any way wishing to minimize the irportance which the Sub-Cormittee
should attach to the question of general principles, he thought the subject was
certainly not one of immediate urgency. There was no need to provide mankind
immediately with a legal code on outer space., To be effective, general principles
would have to Le evolved in response to needs. Generel Assembly resolution 1721
had answered the immediate need to define the status of outer space in connexion with
outer space experiments. It would cértainly be premature to mfer the question
of general principles to a working group, but there might well be compelling reasons
for the Sub-Cormittee to discuss the matter further at its next session, In the
meantime he would urge 21l members to bend their efforts to the acheivement of
useful progress, The discussion had advonced to a stage at which practical advantage

could be taken of the spirit of co-opexration which hod made it possible for the

Sub-Committee to neet.
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Mre SZIUCKY {Poland) sald that the dralt deelaration proposed by the
Soviet Union undeniably represented progress beyond enerel Assembly resolubion
te

g 7Y N o v - s - .
178l (XTI Cororing o rooscnably wide range of guastions cftecting the peaceful

[ N

axplorstion and use of outer space, it reflected wipt appesxsd to De the common
_approach to tha problens faoing the Sub-Cormithes — not to aim ob the elaboration
of n systematic code but to take np conecrote questions which wexe already of
practicel importence, or might become so in the uear future,

T+ hed been eryonecnsly concluded thot, becsuse prineiples 1 bo 4 or tho draft
deelaration reghoted ths second prermbular paragreph snd operntive parngrapn 1 of
the Genernl Lssembly vesolufion, they were superfluous. Tt was sncouraging thav ¢
the repregentative of the United States had guid, in tho perent Cormittee, that ia
ynenimously aoproving the resolution ell lsmbers of the United HUotions hed committed
themselves to basic principles of the greatest sipgnificnnes JE G 105/PV.2, pages
13«127. Nevertholess, whotever might he the individunl position of States, o
Grenerel Assemuly resolution wos a wmere recommendation. Given the evident wish of
States to be committed to tho principles of the resolution, it wounld be s logical
procadure of law-making to turm that vecommendnbion into a formal legsl eommitment.

His delegntion welcomed prineciples 5 to 9 of the draft declaration which
pmplified and strbed in more specific terms basic principles slready expressed in
the Amsembly resolution. T4 wos most desirvable that o constructive effort should
be made to qualify the concept of freedom of exploration end use of outer space by :
States so thot thore would be no interference with the equel rights of others, and
to establish some internationally racormized standards of conduct of States by
drawing distinciion between the kind of action that wos allowed and the kind of
action thet wns prohibited.

Some of the Drineciples stated in Lhe dratt declaration had already bepun Ho
operates for example, the relavance of the Pirst clause of prineiple 6, ealling
for co~opersbion ond mutnel sssigtance ns the duty of all States, had been clearly
demenstrated Ly the succossful work of the Seiontific and Technical Sub-~Copmitiee
as wall as by bilaberal exvangements.,

T4 haidl been muggested that the drafb declarstion touched upon political natters,

mometimes of a controversial neture, snl hence beyond the Legal Sub-Committee!s

torms of reference. If Tiews on sore matters differed, then it wos the task of

the Sub~Commitiea to reconecilas them. ind since rvelations betwnen States were
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essentially political, it was hardly possible to eseape that reality in legal
discussions, In the progr-ssive development of international law it was necessary,
in speaking of the relations to be covered by legal rules, to touch repeetedly upon
matters which at +hat stage fell only within the domain of politics. The fact that
it was the Sub-Committee's task to draw up legal rules implied that nll ssiocts and
interesbs involved should Be taken iunto account.,

The problen for the Sub-Committee wos whether it should agree, at least for
questlons cf immediate pracitical importance, on some legally hir ding rules, taking

into account the intevesis of al: States, or whether all guestions o? policy in

. outer space should be left to the discretion of individual States regavdlessg of

- the possible legitimate interests of others, a situabtion fraught with the risk of

serious conflict., His delegation favoured the first alternative, and accordingly
a declaration of principle; since the ain was therefore the establishment of
commonly accedtable standards of conduct, it wns its undergtanding that the draft
submitted by the Soviet Union was & document on which negotiations could be Dhased.
His delegation had already stated its preference for an inbernmational apreement
on the rescue and return of astronauts and space vehicles, rather than a Goneral
Assembly resolution,and for something more than & mere proposal that people should
render humanitariun\assistance to others and peturn their property to them; with

the exception of a clause concerning costs incurred, however, the United Stotes

_.proposal (4/4C.105/C.2/L.3) aid not go beyond thet. The Soviet proposal on bhe

-

other hand (4/AC.105/C.2/L.2) prescribed the conduct of States in much more specific
terms, not only with regard vo the landing of foreizn space vehicles on the territory
of a Btate but 2lso on the high seas which covered some 80 per cent of the carth's
surface, In addition, it provided that foreign astronauts should be given the same
care and assistance which a State would giver to its own, The objections to article
7 of the Soviet draft agreement scemed ill-foundea, It had been the United Stotes
which had first proposed in 1959 that suitable markings sbeuld be pleced on space
vehicles to permit their ready identification, perticularly in the event of their
return to earth, The refercnce in the Soviet proposal to the announcement of
launchings and to identification marks had also been questioned. But he pointed out
thet if o State had no way of ascerteining to whom the vehicle in question helonged

it could not De expected to return it "srorptly" ns stated in the United States

proposal. A State might evade the return of a vehicle on the ground that its origin
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could not be established and since, moreover, under the United States proposal there
would be no lagal obligation, the return of & space vehicle would remein entirely

at the discretion of the State in sctual possession of the vehicle - an ambiguous
situation whiech should be avoided.

A Jike problem arose in connexion with the responsibility of Stetes for injury
and damage caused by space vehicles. To whom should a claim for compersation
be presented if there was no irdication whatsoover of the origin of the space vehicle
which hod caused the inju~y or damage? His delegation had slready choted its reediness
in principle to perticipate in dlscussion of the question: it anpearcd, however,
that the meobers of the Sub~Committee held no strong views on how it should Le
gettled ox, for example, whether or not responsibility should be subject to the proof
of fault or nesligence or whother or not corpensetion should be limited in amount.
Other complex problems mipht arise, forlexample in the case of joint launchings,
aspecially if damage or injury was coused on the territory of o Staete where tie
launching site, in fact used by another State, was situated. It would therefore
be preferable to appoint o working group to prepare o suitable craft ocgreement,

In regerd +o the United States proposal (L/40.105/C.2/L.4) , His lelegation thouzid
tant vhe guiding principles laid down in parsgraph 3 were suheuwst preojudlicias

to some of those questions which should be kept open cnd it would therefore resexrve
its position until they had been thoroughly discusset.

With regard 4o the appointment of an advisory panel of experts, his delegation
considered thet it would be more appropriabte to constitute a working group of
lawyers appointed Ly the Governments representecd in the Sub-Commituee. It would
not be in lkeeping with the General Assembly resolution to transfer at the outset
the task assigned o the Cormittee, and therefore to the Sub-Cormittee, to some
other body.

The Sub-Cormittee wes a negotiating Lody and the procedure eoreed upon -~ to
conduct its proceedings in such o wey that agreement could be reacled "without need
for voting” ~ was by no mcans tantamount to the realy acceptance of proposals. The
problem was how to reach agreement; he considered that negotiation was the right
method. The favoureble teoiground ageinst vhich the Sub-Conmittee had beyun its work
continued to nrevail especially in view of the significant progress made Ly the

Seientific and Technical Sub~Committee &5 well as in the Lilteral talks between

the Sovict Union and the United States on which a nost encourezing joimd eommunique
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had just been issued. His delegation was sure thab mutually acceptable
solutions for all the questions before the Sub-Committee would be found.

Mr, GEORGIEV (Bulgaria) said that some spealkers had appaventiy
miginterprated principles 6 and 7 of the Soviet draft declaratior (4/4C.105/C.2/L.1).
The inmtention or prineiple 6 was simply to formulate, in terms of the law of outer
space at that stoge of its development, an elementary and essential rule of general
law which epplied in all societiess +that tﬁe free exercise of any ectivity in a
society wes governed by the legcl rights of the other persons in that society.

Applied to private property, the same besic principle meant 1hot cver in vhose countrie
where the greetest emphasis was placed on the. rights of private nropersy, those rights
were qualifie? by <the rights of other property owners.  Whereas under every system,
therefore; “he nuticnal lepislation contained provision for whas nmigtt be termed a
right of veto vhich could.be axexcised by the State to sefepguard the interests ¢f
others, ia the invernationnl Zield it should be the funchion of internaticneal
organizations to limit the activities of States so that they did not harm the
interests of other States. Without that basic principle no international cgreement
could be concluled.

Prirciple 7 of the draft declaration provided that all activities pertaining
to the exploration and use of outer spece should be carried out "solely and
exclusively by Stetes". One of the fundamental protlers ceverning the developnent
of law in the ccpitalist societies since the First Torld War had been that of limiting
the influence of private canital and induggty (especially of monopolies) when it
conflicted with the interests of such socieVies and of thecapitalist class itself.
To exist, private industry hed to observe certain basic economic laws, and
capitelists were always the slaves of the economic conditions under which they lived,
The same principleapplied vhen, for exarple, in considering the cction it should
take in regaxrd to the Common linrket or cssistance to the less~Ceveloped countries,
the United States or one of the Western Buropean counitries had to Ceeide how to
reconcile the interests of the country and the interests of private industry.
Principle 7 merely dealt objectively with the problem of limiting that conflict,

which wes always letent and scmetimes Lecame actives

The meetirn~ rose at 5 v.n,




